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Machinery provisions for raising of demand of tax and
imposition of penalty - Inter-relation between Section
73/74/127 and Section 122 of the CGST Act, 2017

By — Devi Dutt Sharma, Superintendent,
CGST Division-E, Behror

Machinery provisions for determination of demand of tax and imposition of
penalties under the CGST Act, 2017 are contained in Chapter- XV, titled
“Demands and Recovery”, which covers sections 73 to 84 of the CGST Act, 2017.
However, prescription of the quantum of penalties for different types of offences is
covered separately in sections 122 to 138 under Chapter- XIX, titled “Offences
and Penalties”, of the CGST Act, 2017. Thus, the prescription of penalties is
separate from the machinery provisions for the imposition of penalties.

2. In certain situations, the prescription of penalties and machinery provisions
for its imposition are contained in the same section such as sections 123, 129 and
130 of the CGST Act, 2017. Further, in some specific situations such as
assessment of non-filers or unregistered persons etc. the determination of tax has
to be made under the relevant section (62, 63 and 64) itself without resorting to the
machinery provisions under section 73 or 74 of the CGST Act, 2017.

The Question- Imposition of penalty alone (ITC based on goods-less invoices)

3. The question of inter-relation of section 73/74/127 with section 122 of the
CGST Act, 2017 arises in situations where it appears that an offence has been
committed by a person and such offence attracts penalty as provided in section 122
of the CGST Act, 2017 but the demand of tax/ ITC is not required to be made from
such person as some other person is liable to pay the tax or ITC involved. Cases
involving availment of ITC on invoices raised without underlying supply of goods or
services or cases of passing on of ITC through invoices without underlying supply
of goods or services fall under the instant category.

Situations where sections 73/74 apply

4. Machinery provisions concerning determination of demand of tax and
imposition of penalty are contained in section 73 and 74 of the CGST Act, 2017
which are part of Section- XV. Both these sections provide (similarly) for
determination of demand in the following situations:-

(A) Any tax has not been paid;

(B) Any tax has been short paid;

©) Any tax has been erroneously refunded;

(D) Input tax credit has been wrongly availed or utilised.

Similarity of language employed (Sections 73/74 vis-a-vis Section 122)

S. The situations as described above are similar to the situations specified as
constituting offences attracting penalty in sub-section (2) of section 122 of the
CGST Act, 2017 which reads as follows:-
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“any tax has not been paid or short paid or erroneously refunded, or
where the input tax credit has been wrongly availed or utilized”

0. Though neither section 73 nor section 74 refers to sub-section (2) of section
122 but the language employed in sections 73/74 indicates that the machinery
provisions prescribed therein apply to the offences as mentioned in the said sub-
section (2) of section 122, though, besides applying to some other situations as
well.

No independent prescription of penalty under section 73

7. Though sections 73 and 74 do not refer to section 122, or more precisely,
sub-section (2) thereof, but the language employed in section 73, sub-section (1),
indicates that section 73 does not prescribe any independent penalty rather the
penalty prescribed under clause (i) of sub-section (2) of section 122 has to be
imposed by following the procedure prescribed under section 73. This is evident
from the language employed in last leg of sub-section (1) of section 73, which reads
thus:-

“XXXXX, requiring him to show cause as to why he should not pay the
amount as specified in the notice along with interest payable thereon under
section 50 and a penalty leviable under the provisions of this Act or the
rules made thereunder.”

8. Thus, it is evident that section 73 itself does not prescribe any penalty rather
the same prescribes the procedure for determination of demand and imposition of
penalty for the offences which have been specifiedsomewhere else in the Act
(section 122) for the circumstances mentioned therein. Since the circumstances for
imposition of penalty as specified in section 73 and 74 are no different and the
same find mention in sub-section (2) of section 122, it follows that section 73 and
74 are the machinery provisions for imposition of penalty for the offences specified
in section 122, especially sub-section (2) and, also, sub-section (1) thereof.

Scope of sections 73/74 is wider than sub-section (2) of section 122

9. From comparison of the language employed, it can be inferred that while
section 122, in sub-section (2), prescribes penalties for the offences committed by
“any registered person who supplies any goods or services or both” (where tax
has not been paid etc.), the procedure for determination of demand and imposition
of penalty as prescribed in sections 73 and 74 is wider in scope as the same
applies, not only to a registered person who effects outward supplies, but to any
person and any situation involving “any tax has not been paid or short paid or
erroneously refunded, or where input tax credit has been wrongly availed or
utilized”.

10.  Thus, it can be inferred that all cases of non-payment/ short payment of tax
or wrong availment of ITC are covered by section 73/74 if demand of such tax or
ITC is required to be raised irrespective of whether supply of goods or services is
involved or not. Thus, in cases of availment of ITC without underlying (inward)
supply of goods if a demand of ITC is to be raised the same can be raised under
sections 74 though such cases are covered by sub-section (1) of section 122 of the
CGST Act, 2017 [in clause (vii)] for the purpose of prescription of penalty for the
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offence and not by sub-section (2) of section 122 whose language has been
employed in section 74.

11.  Similarly, there are many other situations where the demand may have to be
raised on the person other than the taxable person who supplies goods or services
(section 51- TDS or section 52- TCS) and such situations will also be covered under
section 73/74 for determination of the demand and imposition of penalty.

CBIC’s Circular No. 171/03/2022-GST dated 6t July, 2022

12.  CBIC has issued the circular referred to above for clarifying the applicability
of demand and penalty provisions on the following three issues arising out of
different types of situations in respect of transactions involving fraudulent ITC:-

Issue-1: Where a registered person issues tax invoice to another registered
person without any underlying supply of goods or services;

Issue-2: Where a registered person issues tax invoices to another person
without underlying supply of goods or services and such another person
further issues invoices alongwith underlying supply of goods or services and
utilises ITC availed on the basis of goods-less invoices; and

Issue-3: Where a registered person issues tax invoices to another person
without underlying supply of goods or services and such another person
passes on such ITC to yet another person by issuing invoices without
underlying supply of goods or services.

13.1. The said circular, while clarifying the issue raised at serial number 2 of the
table in para-1 thereof states as follows:-

“Since the registered person ‘B’ has availed and utilized fraudulent ITC on
the basis of the said tax invoice, without receiving the goods or services or
both, in contravention of the provisions of section 16(2)(b) of CGST Act, he
shall be liable for the demand and recovery of the said ITC, along with penal
action, under the provisions of section 74 of the CGST Act, along with
applicable interest under provisions of section 50 of the said Act. Further,
as per provisions of section 75(13) of CGST Act, if penal action for
fraudulent availment or utilization of ITC is taken against ‘B’ under
section 74 of CGST Act, no penalty for the same act, i.e. for the said
fraudulent availment or utilization of ITC, can be imposed on ‘B’ under
any other provisions of CGST Act, including under section 122.

13.2. The circular further clarifies that the taxable person in Issue-1 will be liable
for penal action under section 122(1)(ii) and in Issue-3 will be liable for penal action
both under section 122(1)(ii) and section 122(1)(vii) of the CGST Act, 2017.

Imposition of penalty under section 122(1)(ii)/ (vii)- Proper Officer

14. According to the clarification referred to above, in cases where ITC has been
availed on the basis of goods-less invoices or where ITC has been passed on by way
of issuing goods-less invoices, the taxable person is liable to penalty under section
122 [sub-section (1), clauses (vii) or (ii)] but provisions of section 74 for raising of

Page 3 of 7



demand do not apply to such cases. Therefore, it is necessary to find out the
machinery provisions applicable and proper officer for the purpose of imposing
penalty in such cases.

15.1. Wherever, in the CGST Act, 2017, any action has been authorised to be
taken in any situation, the section itself mentions that the “Proper Officer” shall do
something as prescribed therein. Accordingly, CBIC has assigned “Proper
Officers” for the purposes of different sections of the CGST Act, 2017.

15.2. As per Board’s Circular No. 3/3/2017- GST, dated July 5, 2017 as amended
by Circular No. 31/05/2018- GST, dated February 09, 2018:-

(i) A Superintendent of Central Tax is the “Proper Officer” for the
functions under sections 73 and 74 of the CGST Act, 2017, to be specific, for
sub-sections (1), (2), (3), (), (6), (7), (9) and (10) of both sections 73 and 74;

(ii) For optimal distribution of work, these functions have been assigned
to Additional/ Joint Commissioner, Deputy/ Assistant Commissioner and
Superintendent by prescribing monetary limits;

(iii) However, no Proper Officer has been assigned any functions
under section 122 of the CGST Act, 2017 and, to be specific, the said
section does not direct that the proper officer shall do something (take
any action).

16.  Thus, while the machinery provisions under sections 73 and 74 shall apply
for imposition of penalty where demand of tax or ITC is also involved, machinery
provisions under some other section may have to be applied for conducting
proceedings for the imposition of penalty for the other offences specified under
section 122 where demand of tax or ITC is not involved.

Imposition of penalty in residual cases- Section 127

17. In order to understand as to which are the different sections that authorize a
proper officer to initiate proceedings under the CGST Act, 2017 for determination of
demand of tax and imposition of penalty, one may refer to the section which deals
with cases of residual nature requiring imposition of penalties. Such provisions
are contained in section 127 of the CGST Act, 2017 which reads thus:

“Where the proper officer is of the view that a person is liable to a penalty
and the same is not covered under any proceedings under section 62 or
section 63 or section 64, or section 73 or section 74 or section 129 or
section 130, he may issue an order levying such penalty after giving a
reasonable opportunity of being heard to such person.”

18. That being the section governing residual cases, it can be inferred that
proceedings for imposition of penalties in cases of specified nature, and by
implication, for demand of tax whose determination precedes the imposition of
penalty, can be conducted under the following sections only:-
(A) Section 62: Which deals with cases of best judgment assessment
against registered taxpayers, independent of section 73 or section 74;
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(B) Section 63: Which deals with cases of best judgment assessment
against unregistered (including cancelled) persons, independent of section
73 or section 74;

(C) Section 64: Which deals with cases where a summary assessment of tax
is necessary to protect the interests of revenue, and where section 73 and 74
do not apply in the first place but recourse to section 73 or section 74 can
also be taken if the order passed under this section is sought to be
withdrawn,;

(D) Section 73: Which deals with determination of tax and imposition of
penalty equivalent to ten percent of tax in cases not involving suppressions
of facts etc.;

(E) Section 74: Which deals with determination of tax and imposition of
penalty equivalent to tax in cases involving suppression of facts etc.;

(F) Section 129: Which deals with cases of goods and conveyances detained
in transit but not involving evasion of tax as such; and

(G) Section 130: Which deals with cases deserving confiscation of goods and
conveyances and levy of penalty where intent to evade tax is involved.

19. From the provisions of section 127 and the provisions of other sections
mentioned therein it comes out that proceedings for imposition of penalty in cases
of specified nature can be conducted under the said seven sections mentioned in
section 127 and if any liability to pay penalty is not covered by those seven
sections, then proceedings can be conducted under the eighth section,which is the
said section 127 itself.

How to apply section 127

20.1. It is pertinent to mention that proper officer for the functions under section
127 of the CGST Act, 2017 is Assistant Commissioner. However, the machinery
provisions under the said section 127 simply provide that “he may issue an order
levying such penalty after giving a reasonable opportunity of being heard to such
person.” Thus, except for (i) the issuance of an order and (ii) opportunity of being
heard, no other provisions concerning adjudication of penalty are contained in the
said section.

20.2. For the purpose of adjudication of any penalties generally, or under section
122(1) (ii) and 122(1)(vii) as well, it is required that:-
(i) A show cause notice is issued to the person against whom there is a
proposal to impose penalty;
(i) The show cause notice is issued within the limitation of time prescribed
for raising a demand or proposing imposition of penalty;
(iii) Determination of relevant date for calculation of the limitation of time is
done; and
(iv) Determination of the amount of ITC availed of or passed on irregularly is
done for calculating the penalty equivalent to ITC availed or passed on.
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20.3. However, such provisions are not there in section 127 of the CGST Act, 2017
though section 73 and 74 of the CGST Act, 2017 contain such provisions. By the
way, section 122 itself also does not contain such provisions. In such a situation it
seems logical that the provisions of section 74 of the CGST Act, 2017 concerning
limitation of time, issuance of show cause notice, representation against the
proposal and its consideration are applied to the show cause notice issued for
imposition of penalty for the offences under section 122, sub-section (1), clauses (ii)
and (vii). Provisions concerning monetary limit and conclusion of proceedings may
not apply as no demand of tax/ ITC is being raised.

Judgment in NAVAYUGA Engineering CO. LTD. case

21. The above view finds support from a recent judgment dated 23.07.2024 of
Hon’ble Supreme Court in Civil Appeal No. 1024 of 2014 titled M/s Navayuga
Engineering Co. Ltd. vs Union of India and Ors. wherein the question arising for
consideration, in the matter of inter-play between section 125 and 28 of the
Customs Act, 1962 for the purpose of demand of duty under section 125 upon
redemption of goods after confiscation, was:-

“(i) Whether there is a liability to pay customs duty when the confiscated
goods are redeemed after payment of fine under Section 125 of the Customs
Act, 1962? and (ii) Whether, the liability to pay such duty will include the
liability to pay interest on delayed payment under Section 28AB of the Act?”

22.1. It was the contention of the importer in the said case that:-

“i) as this judgment (referred to by the importer) holds that duty liability in
confiscation proceedings arises because of Section 125 and not Section 28, there is
no liability to pay interest on delayed payments under Section 28AB; and

(ii) as there is no notice under Section 28, the demand and collection of duty are
impermissible.”

22.2. Important observations of Hon’ble Supreme Court in the said judgment are
as follows:-

“8.2. the Act must always be read as a whole. Once the liability of confiscation is
withdrawn after the option to pay fine is exercised and the goods are redeemed, it is
natural for the goods to be subjected to duty. The power and the machinery
provisions for imposition and collection of duty liability exist only under Section 12
and/or Section 28 and not under Section 125.”

“8.9. An important principle that needs to be recognised is that, the customs duty
obligation in confiscation proceedings does not occasion either under Section 12 or
28. It has arisen because of the option available and exercised under Section 125.
This obligation should not be confused with the method and procedure by which
that customs duty is assessed and determined, which is provided under Section
28. It is in this context that we need to consider and explain the decision of this
court in Jagdish Cancer case.”

23.  Vide the said judgment dated 23.07.2024, Hon’ble Supreme Court has held
that:-

“1.1. XXXXX the owner of goods has a liability to pay customs duty, even

Page 6 of 7



after confiscated goods are redeemed after payment of fine under Section
125 of the Act. Furthermore, when confiscation proceedings are initiated
under Section 124 of the Act, the obligation to pay duty and other charges
under Section 125 will arise only when the owner of goods exercises the
option to pay fine for redemption of goods and the Department accepts it.
Liability to pay customs duty in such confiscation proceedings under Section
125(2) is distinct from the assessment and determination of duty, which can
arise only under Section 28. The duty liability arising under Section 125(2)
must be assessed under Section 28. Thus, we answer the second question
by holding that once Section 28 applies for determination of duty, interest on
delayed payment of duty under Section 28AB follows. XXXXX”

24. By the said judgment dated 23.07.2024, the proposition that when the
liability to pay customs duty arises under Section 125(2), the calculation,
determination or the assessment of such duty cannot be made under Section
28has been negatived.

Conclusion

25. Thus, in view of the law laid down by Hon’ble Supreme Court as above, it
seems appropriate to apply the machinery provisions of section 74 concerning (i)
issuance of show cause notice, (ii) limitation of time for passing of order imposing
penalty, and (iii) determination of the amount of ITC wrongly availed or passed on
(for arriving at the amount of penalty equivalent to such ITC to be imposed) to the
proceedings to be conducted by the proper officer for taking penal action under
section 122, sub-section (1), clauses (ii) and (vii) in cases of fraudulent ITC based
on goods-less invoices not involving demand of ITC or tax.

ks s e e et e

(The write-up is simply intended to share the personal experience of the writer with
the colleagues and the views expressed therein may not necessarily represent the
stand taken by him on the provisions of law in his official capacity.)
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Problem Structuring and Decision Making

By — Ravindra Khokhar, Inspector,
CCO, Jaipur

Have you ever been overwhelmed by a problem at work? And wondered
where to begin solving it?

Well, you can start with taking a deep breath and then just thinking about
the problem. Once you have identified the problem, you can move towards the next
critical stage: Structuring it or breaking it down into smaller, manageable chunks.

Basically, a problem is by definition a situation that one desires to change.
Moving a system toward a desired alternate state is the goal of problem solving. To
solve a problem, however, you need to know where you are, where you want to go,
and what your options are for getting there. We call this “structuring the problem”.

For example:- imagine a tree, where the trunk of tree is the main problem
and its branches and leaves are the chunks of the problem.

So, first of all you have to identify the problem and then after you have to
identify the root causes of the problem. Once you have identified the root causes of
the problem then only you can begin work with the ideas which leads you to the
desirable solution. As Yogi Berra reputedly said, “If you don’t know where you’re
going, you might not get there.” To solve any problem, you first need to
understand a problem, give it structure, and conceive of ways to solve it, you must
also understand its origins and why it has not previously been resolved.
Understanding the driving forces that caused your problem should give you some
insight into leverage points where you can apply pressure to help solve it.

So, to be a successful problem solver you must go through these stages:

1. Recognizing and define the problem

2. Finding possible solutions

3. Choosing the best possible solution

4. Implementing the solution
Problem solving requires two distinct types of mental skill: analytical and creative.
Analytical or logical thinking includes skills such as ordering, comparing,
contrasting, evaluating and selecting. It provides a logical framework for problem
solving and helps to select the best alternative from those available by narrowing

down the range of possibilities

Creative thinking is a divergent process, using the imagination to create a large
range of ideas for solutions. It requires us to look beyond the obvious, creating
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ideas which may, at first, seem unrealistic or have no logical connection with the
problem.

Tips & Tricks for solving your problem more easily:-

1. Accept the problem :- This is the one I try to do first when I run into a problem
and I use it almost every time. When you accept that the problem already exists
and stop resisting then you also stop putting more energy into the problem and
“feeding it”. Now, you can use the energy you previously fed the problem with — the
energy that probably made the problem look bigger than it was — to find creative
solutions to the challenge.

2. Gather some good knowledge & Information:- Information about your
problem can often decrease that uncertain anxiety and fear we face when we are
challenged with something. Knowledge wisps away the clouds of fear around a
problem. And we often find that the problem might not be as bad as we thought.
Open your mind to a solution that may work and try it out instead of just making
snap judgments based on little information and experience.

3. Try to figure out possible problems along the way:- This is something you can
do before the problem even arises. Be prepared. When you research — as described
in point # 2 — also try to find out what others in the same situation ran into, what
challenges they faced. Ask people what they did. If you don’t have anyone to ask
then books, forums and blogs are good resources for gathering the personal
experience of people. Also, be on the lookout for local groups and organizations.
Google it and see what you find. If you keep your eyes and ears open, you are
sure to find something helpful.

4. Ask for help:- You can ask people for advice on what to do and what they did in
similar situations like yours. But you can also ask for more practical help. You
don’t have to solve every problem on your own and sometimes it feels better to have
someone by your side, even if it is just for emotional support.

5. Come up with more than one solution:- You don't know what will actually
work before you try it. What may seem like a good solution in theory doesn’t always
work in reality. So brainstorm and come up with more than one solution. If the first
one does not work, try the next one.

6. Redefine failure:- This is important both to handle fear of failure for the whole
problem and to get you started in trying different solutions without too much
hesitation. The definition of failure we are brought up with in society might not be
the best and most useful to have. If you look at the most successful people you
quickly notice that they have a different response to failure than the more common
one. They don’t take failure or rejection too seriously. They know it's not the
end of the world if they fail. Instead they look at each failure and see the bright side
of them: what they can learn from it and improve next time. They have an
abundance-mentality.. They learn from it and then they try again. Redefine failure
as feedback and as a natural part of successful life.
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7. Break down the problem into smaller pieces:- Completing a task or solving a
problem can seem overwhelming and impossible if you take it all in at once. To
decrease anxiety and think more clearly try to break the problem down. Try to
identify the different things and people it consists of. Then figure out one practical
solution you can take for each of those pieces. Try those solutions. They may not
solve the whole problem immediately. But they might solve a few pieces of it. And
then you can keep trying other solutions for the rest of the pieces until there are
none left.

8. Find the lesson or opportunity within the problem:- There is almost always a
good side of a problem. Perhaps it alerts us to a great way to improve our business.
Or it teaches us how our lives perhaps are not as bad as we thought. Finding this
more positive part of the problem reduces its negative emotional impact and you
may even start to see the situation as a great opportunity for you. When you are
faced with a problem ask yourself: How can I use this? What is the good thing
about this? What can I learn from this? What hidden opportunity can I find within
this problem?

9. Talk about the problem and communicate clearly:- Many problems arise
because someone misinterpreted what someone else said. One way to make sure

that you and everyone else have the same interpretation of the problem. If a conflict
arises then maybe you need to just talk it out, let go of a bit of steam, emotion and
tension instead of everyone bottling it up. After that the discussion may be less
emotionally charged. And it becomes easier to communicate clearly and reach a
good solution for everyone involved.

10. Keep your motivation up:- It's easy to be discouraged, especially if you fear
failure and your first and second solution to a problem did not work. You might feel
like just giving up. Then it’s time to give yourself a boost of motivation. Changing
your mental state to a brighter, more positive and more motivated one can make all
the difference in the world. It will keep you going. Even if just a few minutes earlier
you felt that all hope was gone.

SUMMARY

The Solution of a problem always starts with proper identification of the
problem and finding out its root causes. It is more efficient to do the right thing
slowly than to do wrong thing quickly. Recognition/identification of problem is
followed by analysis, based on which, an option tree may be created, which
contains all the possible options. Then, we only have to choose the best one using
some kind of Decision Making Mechanism. Finally, it is important to appreciate the
success of the solution we chose and take notes of whatever we learned from this
problem solving method and about its future uses as well.
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