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When the appellant has not paid any amount under CGST Act, 2017

while filing appeal, whether the recovery proceedings for the balance

amount can be considered as deemed to be stayed and lack of
provisions of pre-depaosit in appeals not involving any tax

By - Sunil Kumar Verma, Superintendent,
CGST & CX, Alwar

Any person aggrieved by any decision or order passed by an adjudicating authority

may file appeal under section 107 of the CGST Act, 2017 to prescribed Appellate Authority
within three months from the date of communication of decision or order. Similarly, the
aggrieved person may file appeal to the Appellate Tribunal under Section 112 against the
order of Appellate Authority within three months from the date of communication of order.

2.

The relevant definitions and provisions of CGST Act, 2017 are mentioned as below:-

Section 2(8) “Appellate Authority” means an authority appointed or
authorised to hear appeals as referred to in section 107;

Section 2(9) “Appellate Tribunal” means the Goods and Services Tax Appellate
Tribunal constituted under section 109;

Section 49. Payment of tax, interest, penalty and other amounts.—

(6)) Every deposit made towards tax, interest, penalty, fee or any other amount by
a person.............. in such manner as may be prescribed.

Explanation.— For the purposes of this section,— (a) the date of credit to the

account of the Government in the authorised bank shall be deemed to be the date of

deposit in the electronic cash ledger;

(b) the expression,—

(6)) “tax dues” means the tax payable under this Act and does not
include interest, fee and penalty; and
(ii) “other dues” means interest, penalty, fee or any other amount

payable under this Act or the rules made thereunder.

Section 107. Appeals to Appellate Authority.— (1) Any person aggrieved by any
decision or order passed under this Act or the State Goods and Services Tax Act or
the Union Territory Goods and Services Tax Act by an adjudicating authority may
appeal to such Appellate Authority as may be prescribed within three months from
the date on which the said decision or order is communicated to such person.

(6)  No appeal shall be filed under sub-section (1), unless the appellant has paid—

(a) in full, such part of the amount of tax, interest, fine, fee and penalty arising
from the impugned order, as is admitted by him; and

®) a sum equal to ten per cent of the remaining amount of tax in

dispute arising from the said order, [subject to a maximum of twenty-five
crore rupees,] in relation to which the appeal has been filed.
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) Where the appellant has paid the amount under sub-section (6), the recovery
proceedings for the balance amount shall be deemed to be stayed.

Section 112. Appeals to Appellate Tribunal.—(1) Any person aggrieved by an
order passed against him under section 107 or section 108 of this Act or the State
Goods and Services Tax Act or the Union Territory Goods and Services Tax Act may
appeal to the Appellate Tribunal against such order within three months from the
date on which the order sought to be appealed against is communicated to the person
preferring the appeal.

(8) No appeal shall be filed under sub-section (1), unless the appellant has paid——

(a) in full, such part of the amount of tax, interest, fine, fee and penalty arising
from the impugned order, as is admitted by him; and

®) a sum equal to twenty per cent. of the remaining amount of tax in
dispute, in addition to the amount paid under sub-section (6) of section 107,
arising from the said order, [subject to a maximum of fifty crore rupees,] in
relation to which the appeal has been filed.

(9) Where the appellant has paid the amount as per sub-section (8),
the recovery proceedings for the balance amount shall be deemed
to be stayed till the disposal of the appeal.

3. Provisions relating to pre-deposit for filing of appeal exists under the
CENTRAL EXCISE ACT, 1944 are as under:

35F. Deposit of certain percentage of duty demanded or penalty
imposed before filing appeal.—The Tribunal or the Commissioner (Appeals), as
the case may be, shall not entertain any appeal—

@) under sub-section (1) of Section 35, unless the appellant has deposited seven
and a half per cent of the duty, in case where duty or duty and penalty are in
dispute, or penalty, where such penalty is in dispute, in pursuance of a
decision or an order passed by an officer of Central Excise lower in rank than
the [Principal Commissioner of Central Excise or Commissioner of Central
Excise];

(i) against the decision or order referred to in clause (a) of sub-section (1) of
Section 35-B, unless the appellant has deposited seven and a half per cent of
the duty, in case where duty or duty and penalty are in dispute, or penalty,
where such penalty is in dispute, in pursuance of the decision or order
appealed against;

(iii)  against the decision or order referred to in clause (b) of sub-section (1) of
Section 35-B, unless the appellant has deposited ten per cent of the duty, in
case where duty or duty and penalty are in dispute, or penalty, where such
penalty is in dispute, in pursuance of the decision or order appealed against:

Provided that the amount required to be deposited under this section shall not
exceed Rupees Ten crores:

Provided further that the provisions of this section shall not apply to the stay

applications and appeals pending before any appellate authority prior to the
commencement of the Finance (No. 2) Act, 2014.
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4.

Explanation.—For the purposes of this section “duty demanded” shall include,—

(1) amount determined under Section 11D;

(ii) amount of erroneous CENVAT credit taken;

(ili) amount payable under Rule 6 of the CENVAT Credit Rules, 2001 or the
CENVAT Credit Rules, 2002 or the CENVAT Credit Rules, 2004.

The above provisions are applicable to Service Tax matters in terms of

Section 83 of the Finance Act, 1994, which reads as under:

5.

SECTION 83. Application of certain provisions of Act 1 of 1944.— The provisions of
Section 35F of the Central Excise Act, 1944, as in force from time to time, shall apply,
so far as may be, in relation to service tax as they apply in relation to a
duty of excise

The Customs Act, 1962 also contain similar provisions, as mentioned

below:

6.

129E. Deposit of certain percentage of duty demanded or penalty
imposed before filing appeal . —

The Tribunal or the Commissioner (Appeals), as the case may be, shall not entertain
any appeal,—

(1) under sub-section (1) of section 128, unless the appellant has deposited seven
and a half per cent. of the duty, in case where duty or duty and penalty are in
dispute, or penalty, where such penalty is in dispute, in pursuance of a
decision or an order passed by an officer of customs lower in rank than the
Principal Commissioner of Customs or Commissioner of Customs;

(i) against the decision or order referred to in clause (a) of sub-section (1) of
section 129A, unless the appellant has deposited seven and a half per cent. of
the duty, in case where duty or duty and penalty are in dispute, or penalty,
where such penalty is in dispute, in pursuance of the decision or order
appealed against;

(iii)  against the decision or order referred to in clause (b) of sub-section (1) of
section 129A, unless the appellant has deposited ten per cent. of the duty, in
case where duty or duty and penalty are in dispute, or penalty, where such
penalty is in dispute, in pursuance of the decision or order appealed against:

Provided that the amount required to be deposited under this section shall not
exceed rupees ten crores:

Provided further that the provisions of this section shall not apply to the stay
applications and appeals pending before any appellate authority prior to the
commencement of the Finance (No. 2) Act, 2014 (25 of 2014).

It may be seen from the above provisions that for filing appeal the condition of pre-

deposit is to be complied. Pre-deposit provisions have been provided in the Central
Excise Act, 1944 as well as Finance Act, 1994 for Service Tax matter and also in
the Customs Act, 1962 for filing of the appeal in the cases where only penalty
amount is disputed. However, the CGST Act, 2017 does not speak about pre-
deposit for filing of the appeal in the cases where only penalty amount is
disputed.

7.

From the plain reading of above mentioned provisions related to quantum of pre

deposit, it is clear that pre-deposit of the entire adjudicated liability including tax/ duty,
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interest and penalty (if any) is the sine qua non for triggering the authority of the appellate
Commissioner to hear an appeal under provisions of Central Excise or Service Tax or
Customs Act. Further, where only penalty is under dispute relating to Central Excise, Service
Tax and Customs matters, pre-deposit of specified percentage of penalty is mandatory while
fling of appeal, otherwise the Tribunal or the Commissioner (Appeals) shall not entertain any
appeal.

8. Contrary to the above, the CGST Act does not provide any provision for pre-deposit
for filing of appeal in the cases where only penalty amount is disputed by the appellant.
Therefore, in such cases, the recovery proceeding should not be deemed to have
been stayed, as the scope of deemed stay is meant only for those appellants who
has paid a sum equal to ten or twenty per cent of the remaining amount of tax in

dispute.

9. In view of above, for the purpose of uniformity, removal of doubts as well as to safe
guard the revenue interest, condition of pre-deposit in respect of cases where only penalty is
disputed may be made applicable in the GST appeal matters by amending the related GST
provisions. Further, the Board may like to clarify and instruct the field formations to
effectrecoveries in such cases where only penalty has been challenged by filing appeal
without any pre-deposit.

Note:

@) The above views or opinions expressed in the content do not necessarily reflect those
of the individual, Department or Government and it is not intended to be used for legal
advice or professional advice.

(i) Thanks to Shri Umesh Kumar Agarwal, Superintendent for his support in
preparation of this article.
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DRC-03 Verification
An effective tool to generate additional revenue

By - Devi Dutt Sharma, Superintendent,
CGST Division-E, Behror

Verification of the intimation of payment made by a taxable person in FORM GST
DRC-03 is an important function assigned to the Range Officer. As per Rule 142(2) of the
CGST Rules, 2017 once the payment made by the taxpayer in FORM GST DRC-03 has been
communicated to the proper officer, it is the statutory duty of the proper officer to issue an
acknowledgement in FORM GST DRC-04, accepting the payment made by the taxable
person. Further, as per Rule 142(3) of the CGST Rules 2017, for payments of tax and interest,
made by the taxpayer, as per provisions of section 73(8) or section 74(8) of the CGST Act,
2017, and for payments made for the amount towards penalty as per section 129(1), the
proper officer has to conclude the proceedings by issuing an order in FORM GST DRC-0s5.

2. These actions are time bound because in case any short payment is noticed during the
course of verification of DRC-03, a demand has to be issued within the outer limitation of
time prescribed for raising such demands. The payment made is, therefore, required to be
examined for correctness of calculation of amount payable as also for leviability of interest or
penalty in deserving cases especially where the payment has been made under the category of
“voluntary payment”.

3. Disposal of DRC-03 intimations is a continuous process as new DRC-03 intimations
keep on adding up every day to the already pending intimations. A detailed SOP has also
been laid down vide Office Order No.22/2023 dated 16.10.2023 issued by the CCO, Jaipur for
verification of such intimations of payment in FORM GST DRC-03.

4. While verification of DRC-03 is required to be done as per the mandatory legal
provisions, here are some examples of practical experience which indicate towards the
importance and urgency of the verification process. While verifying the intimations some
instances have come to notice where the taxable persons have made voluntary payments of
tax short paid or reversed ITC but payment of interest has not been made especially for the
payments relating to the initial years of GST implementation.

5. In some cases of verification, prima facie examination of the intimation itself with the
help of Electronic Credit Ledger or GSTR-9 and 9C or GSTR-3B/ GSTR-1 returns indicated
towards the possibility of short payment or non-payment of interest payable on the tax paid
or ITC reversed voluntarily. As a result of the verification process initiated by the Range
Office, the taxable persons have deposited the interest payable or are going to pay the same
shortly. A few examples are detailed below:-

@) GD Foods Manufacturing (India) Private Limited (GSTIN
08AAACG9952A1ZP) had reversed ITC alongwith interest for the year 2019-20
(aggregate Rs.18,04,705/-) through DRC-03 ARN AD0802210163605 dated 26.02.2021.
Perusal of the calculation chart submitted during verification process revealed that rate of
interest applied in the excel sheet was 12% owing to some inadvertent error. Thus, there was
short payment of interest to the extent of 6% of the ITC reversal. On being pointed out, the
taxable person paid the differential interest amounting to Rs.1,01,016/- through
DRC-03 ARN AD080823002345A dated 03.08.2023.

(ii) M/s Sakarni Plaster (India) Private Limited (GSTIN 08AASCS3036P1ZL)
had paid interest amounting to Rs.34,125/- on delayed payment of tax in the GSTR-3B
returns for the year 2017-18 vide DRC-03 ARN AD080721001143P dated 06.07.2021. From
perusal of the information on delay in filing of GSTR-3B returns as available on the
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dashboard it appeared that the amount of interest paid was inadequate. On inquiry it was
found that interest had been short paid and therefore, interest amounting to
Rs.73,454/- has been paid by the taxable person vide DRC-03 ARN
AD080923071038W dated 22.09.2023.

(iii) M/s Kritika Gupta (GSTIN 08DMWPG7237N1Z3) had made reversal of ITC
amounting to Rs.91,508 voluntarily for the year 2022-23 through DRC-03 ARN
AD081223033238B dated 27.12.2023. Though voluntary reversal of ITC under the head of
CGST was made from the Electronic Credit Ledger but reversal of ITC of SGST was made
from Electronic Cash Ledger which indicated towards the requirement of payment of
interest. Perusal of Electronic Credit Ledger indicated that ITC availed during the quarter
October to December 2022 stood utilised to a large extent by 20.01.2023 itself. Thus, interest
was required to be paid in respect of reversal of ITC of both CGST and SGST. On being
pointed out, the taxable person deposited interest amounting to Rs.13,839/- through
DRC-03 ARN AD0802240095311 dated 12.02.2024.

(iv) M/s JPAN Tubular Components Private Limited (GSTIN
08AABCJ8537F1ZG) had made payment of an aggregate sum of Rs.37,27,893/- through
DRC-03 ARN AD080120012073Z dated 19.02.2020 under section 73(5) of the CGST Act,
2017 through the Electronic Cash Ledger for the year 2017-18 showing the cause of
payment as annual return. Reversal of ITC from the Electronic Cash Ledger indicated
towards the need to pay interest which was not paid. On being enquired, it was informed that
transitional credit of CGST of Rs.37,16,813/- was also claimed in the GSTR-3B return as the
TRAN-1 credit was not reflecting due to technical glitches. Later on, the transitional credit
claimed in TRAN-1 was also credited as ITC of CGST and, therefore, the transitional ITC
claimed in GSTR-3B was reversed while filing the annual return vide DRC-03 dated
19.02.2020 but without interest. Examination of the Electronic Credit Ledger revealed that
transitional ITC taken in GSTR-3B return had also been utilised at some point in time and,
therefore, interest was required to be paid for the period starting from the date of its
utilization. The taxable person has now paid the interest amounting to Rs.13,77,854/-
vide DRC-03 ARN AD080923025915S dated 11.09.2023.

W) M/s Vriya Automotives Private Limited, Neemrana (GSTIN
08AACCV4610N1Z4) had paid tax amounting to Rs.2,62,164/- from the Electronic Cash
Ledger through DRC-03 ARN AD081220015611R dated 31.12.2020 against short payment of
tax liability for the year 2018-19 in the GSTR-3B returns. Thus, interest for delayed
payment of tax was also payable which had not been paid. On being pointed out, the taxable
person has paid interest amounting to Rs.82,872/- and Rs.20,946/- through DRC-
03 ARN ADo0801240278651 dated 24.01.2024 and AD080224003575C dated
06.02.2024.

(vi) M/s Manoj Kumar (GSTIN 08BCRPM9254Q1ZE) reversed ITC amounting to
Rs.1,82,900/- through DRC-03 ARN AD080224013278A dated 16.02.2024 from the
Electronic Cash Ledger in respect of vehicle lost in accident on 01.06.2023. The ITC was
required to be reversed in GSTR-3B for the tax period June 2023 itself and, therefore,
interest for the period of delay in reversal is payable by the taxable person. Accordingly, the
taxable person has been requested to pay interest amounting to Rs.19,205/- for the
period of delay in reversal of the ITC.

(vii) M/s Malster and Blenders India Private Limited, Neemrana (GSTIN
08AADCM9600N1Z4) reversed ITC amounting to Rs.11,93,956/- under Rule 42 of the
CGST Rules, 2017 (common ITC relatable to exempted turnover) for the year 2019-20
through DRC-03 ARN AD0807230124854 dated 17.07.2023 from both the Electronic Cash
Ledger and Electronic Credit Ledger. The reversal of ITC was required to be made every
month of the year 2019-20 but the same was made on 17.07.2023 only. Therefore, interest
was payable for the period of delayed reversal which has not been done. The taxable person
has assured to deposit shortly the interest amounting to Rs.10,42,966/- for the
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period of delay in reversal of ITC.

6. There may be cases where examination of DRC-03 reveals that the payment made
through DRC-03 still falls short of the amount of tax payable or the amount of ITC liable to
be reversed or that interest payable has not been paid or has been short paid and still the
taxable person does not respond quickly. In such cases demands may have to be raised by
way of show cause notices for recovery of the amounts involved.

. One important point worth noting is that while delayed payment of tax or delayed
reversal of ITC attracts interest liability in terms of section 50 of the CGST Act, 2017 but as
per Rule 88B of the CGST Rules, 2017 the interest shall be calculated on the amount of tax
which reamins unpaid for the period upto the date such tax is paid or on the amount of ITC
wrongly availed and utilised for the period upto the date of reversal of such credit. Thus, if
the amount of interest is not paid on the date of payment of tax or reversal of ITC, no further
interest is payable by the taxable person for the period of delay in payment of the interest
liability. It is, therefore, advisable that interest is recovered at the earliest or a show cause
notice proposing the recovery of interest and imposition of penaltyis issued immediately.

8. It may be seen that even though the numberof cases of non-payment of interest
detected is not sosizeable yet the process of DRC-03 verification certainly works as an
effective tool to generate additional revenue to some extent at the level of Range Office.

(The write-up is simply intended to share the personal experience of the writer with the
colleagues and the views expressed therein may not necessarily represent the stand taken
by him on the provisions of law in his official capacity.)
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