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A Critical Analysis of Refunds under Inverted Duty Structure
- A case study

By - Mahesh Kumar Achra, Superintendent,
CGST & CX, Jaipur

Before I write upon above issue, I shall congratulate all CGST officers on
successful completion of 7 years of GST on 15t July, 2024 and also offer my gratitude
to higher officers for grand organization of celebrations on this occasion.

One of the major objectives of introducing “One Nation One Tax” structure
called GST is to avoid the cascading effect of taxes. This anomaly was cured by the
advent of a unified GST regime with effect from 1 July 2017. However, with the
different tax rates made applicable for various goods & services, there arose a
scenario where ITC gets accumulated without being fully utilized towards output
taxes. Such accumulation is a result of defined pattern wherever it is due to rate of
tax on input goods or services being higher than the rate of tax on output goods and
services. The government has formulated a mechanism for refund of ITC
accumulated when the rate of tax on the inputs being higher than the rate of tax
applicable on the outward supply of goods and services. It was seen that credit
accumulation on account of unutilized ITC can result in higher tax costs to
businesses and a rise in the hidden tax cost for consumers. Governments have sought
to address this issue in one way by envisaging to allow refund of ITC under Inverted
Duty Structure under Section 54 of the Act.

Under CGST Act, 2017 the refund of inverted duty structure is being governed
under Section 54(3)(ii) which is as under:-

“(3) Subject to the provisions of sub-section (10), a registered person may
claim refund of any unutilized input tax credit at the end of any tax period:
Provided that no refund of unutilized input tax credit shall be allowed in
cases other than—;

(ii) where the credit has accumulated on account of rate of tax
on _inputs being higher than the rate of tax on output
supplies (other than nil rated or fully exempt supplies), except
supplies of goods or services or both as may be notified by the
Government on the recommendations of the Council:”

One of the case that has come into my notice is that a manufacturer of Cotton
Yarn, Cotton blended yarn, Polyester/Viscose blended Yarn and Polyester/viscose
Yarn chargeable to GST @ 0.1%, 5% and 12% is claiming refund of Accumulated ITC
under Section 54(3) (ii) of CGST Act, 2017 under scheme of inverted duty structure.
The manufacturer has inward supplies of raw materials/inputs chargeable to GST @
5%, 12%, 18% and 28%. It is pertinent to mention here that the manufacturer has
used all such inputs in manufacture and supply of goods chargeable to GST @ 0.1%,
5% and 12%. For brevity and clarity, the details of such outward supplies and inputs
used in manufacture for outward supplies are enumerated as under:-
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Description of

Rate of GST on

Inputs utilized in
manufacture of output

Rate of GST

Output supplies| output supplies supplies applicable on inputs
Cotton 5%
Packing material 12%
Cotton Yarn 5% :
Other inputs 28%
Store consumables and 18%
spare
Cotton 5%
Manmade fibre 18%
Cotton blended 5% Packing material 12%
yarn
Other inputs 28%
Store consumables and 18%
spares
Cotton 5%
Manmade fibre 18%
Polyster/Viscose 19% Packing material 12%
blended Yarn
Other inputs 28%
Store consumables and 18%
spares
Manmade fibre 18%
. Packing material 12%
Polyster/viscose 12% -
Yarn Other inputs 28%
Store consumables and 18%
spares
Cotton 5%
Other outward 0.1% Manmade fibre 18%
supply Packing material 12%
Other inputs 28%

The manufacturer of above goods has filed refund claim under Section
54(3)(ii) of CGST Act, 2017 by claiming refund as per formula under Rule 89(5) of

CGST Rules, 2017 which is as under:-

Rule 89. Application for refund of tax, interest, penalty, fees or any

other amount.-
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(5) In the case of refund on account of inverted duty structure, refund of input
tax credit shall be granted as per the following formula:-

Maximum Refund Amount = {(Turnover of inverted rated supply of
goods and services) x Net ITC Adjusted Total Turnover} - [{tax payable on
such inverted rated supply of goods and services x (Net ITC + ITC availed on
inputs and input services)}].

Explanation: - For the purposes of this sub-rule, the expressions -

(a) "Net ITC" shall mean input tax credit availed on inputs during the relevant
period other than the input tax credit availed for which refund is claimed under sub-
rules (4A) or (4B) or both; and

(b) "Adjusted Total turnover" and "relevant period" shall have the same
meaning as assigned to them in sub-rule (4).]

The Rule above has not defined and explained the “Turnover of inverted
rated supply of goods and services” and so the manufacturer intended to have
claimed the maximum amount of refund by taking the turnover of goods supplied at
GST of one lower rates only.

The manufacturer has claimed the maximum refund amount by taking the
Turnover of inverted rated supply of goods chargeable to GST @ 0.1% and
@5% only and thereby claimed higher amount of refund amount and
encashed the accumulated ITC.

In such cases the refund amount shall be calculated and allowed by taking the
turnover of all goods supplied at @ 0.1%, @5% and 12% as mentioned in the table
above. The refund sanctioning authority must be vigilant while allowing such refunds
under inverted duty structure.

The CBIC has issued a master Circular No. 125/44/2019 — GST dated
18.11.2019 where in under Para 54 has explained the case of inverted duty structure
by taking single outward supply only. The matter needs further clarifications when
there are more than one outward supplies at different rates of GST as in the above
case.

KEEEEXKEEXXXXXRXXXKXXXXX

(The views are purely personal and for academic purpose only and shall not be
having any legal impact)
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Interception of conveyance in transit under Section 129 of the
CGST Act, 2017 - Applicability of Section 130 of the CGST
Act, 2017

By - Devi Dutt Sharma, Superintendent,
CGST Division-E, Behror

This is a case of a claim for refund of balance lying unutilised in Electronic
Cash Ledger of a taxable person which led to the observation that goods cleared by
the said taxable person,which were intercepted in transit without e-way bill,were
released on payment ofpenalty equal to two hundred percent of tax payable bya
temporary ID created for the purpose and, that too, without recovering the tax
evaded by the said taxable person.

2. A claim for refund of unutilised balance of IGST (tax) amounting to
Rs.69,230/- lying in the Electronic Cash Ledger was filed by M/s Anushree
Industries (Proprietor: Kritika Gupta having GSTIN 08DMWPG7237N1Z3)vide
FORM GST RFD-01 ARN AA080124092657Z dated 30.01.2024 showing the reason as
“amount was mistakenly paid in this GSTIN but it was required to be paid to other
GSTIN”. However, no document was submitted in support of the claim.

3. In terms of CBIC Circular No. 125/44/2019-GST, dated 18..11.2019 and
Instruction No. 03/2022-GST, dated 14.06.2022 it has to be ensured that the amount
to be refunded is calculated in accordance with the provisions of section 49(6) of the
CGST Act, 2017 which reads thus:-

“(6) The balance in the electronic cash ledger or electronic credit ledger after
payment of tax, interest, penalty, fee or any other amount payable under this
Act or the rules made thereunder may be refunded in accordance with the
provisions of section 54.”

41. Though no arrear was pending recovery against the taxable person but on
going through the task list of intimations in FORM GST DRC-03 it was observed that
one DRC-03 ARN AD081223033238B dated 27.12.2023 submitted by the taxable
person (claimant) was pending for verification.

4.2.  On examination it was found that the claimant, had made reversal of ITC
amounting to Rs.91,508 voluntarily for the year 2022-23 through the said DRC-03 by
debiting both the Electronic Credit Ledger and the Electronic Cash Ledger but no
interest was paid despite the ITC having been utilized before reversal. On being
pointed out, the taxable person deposited interest amounting to Rs.13,839/- through
DRC-03 ARN AD0802240095311 dated 12.02.2024.
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51. The refund claim was returned with a deficiency memo stating that no
document in support of the reason for claimfor refund was submitted with the
claim.

5.2.  Accordingly, the taxable person again filed claim for refund of unutilised
balance of IGST (penalty) amounting to Rs.69,230/- lying in the Electronic Cash
Ledger vide FORM GST RFD-01 ARN AA080224047360L dated 13.02.2024 showing
the reason as “amount was required to be paid in temporary ID 062400000352TMP
but it was wrongly deposited in this GSTIN details of which is attached herewith.”

53. Perusal of the supporting documents attached with the claim revealed that
the taxable person had deposited penalty under section 129 of the CGST Act, 2017
against the seizure of goods in transit which were intercepted without e-way bill.
However, subsequently the penalty was levied from a temporary ID created for the
purpose instead of being levied from the said taxable person.

6.1. From perusal of documents attached with the claim it was observed that on
28.01.2024 aconveyance carrying “Cow Chain” of HSN 7315cleared by the taxable
person, M/s Anushree Industries (Proprietor: Kritika Gupta, Neemrana; GSTIN:
08DMWPG7237N1Z3) without e-way bill was intercepted by the GST authorities
somewhere in the State of Haryana. Details of the goods as per bills raised by the
taxable person are as follows:-

Invoice Quantity | Rate Taxable | Destination | Tax Type | Amount of
Kgs per Kg | Value Tax (18%)
493/27.01.24 1550 50 77500 | Rajasthan CGST + 13950
(06) SGST
495/27.01.24 780 50 39000 | Haryana CGST + 7020
(08) SGST

6.2. From perusal of the Order of Demand of Tax and Penalty in FORM GST
MOV-09 dated 02.02.2024 it comes out that as against the quantity of 2,330 Kgs.
declared in the two invoices,the Truck bearing registration numberR]J13GB5681 was
carrying aggregate quantity of 2,775 Kgs. Further, as against the market rate of
Rs.69.30 per kg, the taxable person had charged the price at the rate 0ofRs.50 per Kg.
in the invoice. Thus, it was a case of evasion of tax both in terms of valuation of the
supplies as well as supply of excess quantity without recording the same in the
invoices. After taking into account the excess quantity and applying the price at an
approximate rate of Rs.70/- per Kg., the tax payable was calculated and a penalty of
Rs.69,230/- [which is equal to twice the tax (IGST) payable (Rs.34,615/-)] was
imposed under section 129(1)(a) of the CGST Act, 2017vide Order dated 02.02.2024
in FORM GT MOV-09 upon a temporary ID No. 062400000352TMP created for one
Kritika Gupta ofStation Road, Alwar who is the proprietor of the taxable person,
M/s Anushree Industries, a registered supplier of the goods. Upon payment of
penalty by the temporary ID the seized goods were released.

7. Facts of the case as emerging from the relevant documents are as follows:-
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() The matter also involvessupply of goods in contravention of the provisions of
the Act with intent to evade taxand, therefore, the provisions of section 130 of the
CGST Act, 2017 are also attracted in the case;

(i)  As against the total tax liability of Rs.34,615/- the taxable person hadraised
invoices for and paid tax amounting to Rs.20,970/- only.

(iii) As against the actual quantity of 2,775 Kg.being transported, invoices(two)
were raised for aggregate quantity of 2,330 Kg only. Further, the quantity of goods
recorded in the invoices was also undervalued.

(iv)  Differential tax amounting to Rs.13,645/- was required to be recoveredfrom
the taxable person. But the goods were released on payment of penalty only and the
differential tax evaded was not recovered.

(v)  Invoices raised by the registered supplier, M/s Anushree Industries
(Proprietor: Kritika Gupta), Neemrana (GSTIN: 08DMWPG7237N1Z3) were taken
on record of the proceedings and tax liability was also calculated on that basis.
However, penalty has not been imposed upon the said registered supplier rather a
temporary ID No. 062400000352TMP was created for Kritika Gupta who paid the
penalty.

8. In view of the provisions of section 129 and 130 of the CGST Act, 2017 read
with the relevant circulars issued by CBIC, especiallyCircular No.41/15/2018-GST,
dated 13.04.2018 as amended, the correct course of action in a case involving evasion
of tax by under-valuation or short-declaration of quantity in the invoice should be as
follows:-

() If the person claiming ownership of the goods is a registered supplier already
having GSTIN and invoice raised by him is also on record, proceedings should be

initiated against him and temporary ID should not be created as advised in Para-
2(u) of CBIC Circular NO.41/15/2018-GST, dated 13.04.2018.

(i)  Section 129(1)(a) of the CGST Act, 2017 provides for payment of penalty equal
to two hundred percent of tax payable on such goods only if owner of the goods
comes forward to pay the penalty. If the owner of goods is a registered supplier who
has issued the invoices, the temporary ID will be considered to be a distinct person
in terms of section 24(5) of the CGST Act, 2017. Thus, the temporary ID created for
payment of penalty will make the provisions of clause (a) of sub-section (1) of
section 129 ibid inapplicable to the case.

(iif) Where it comes out from the invoices submitted on record of the proceedings
that movement of goods is being effected by the registered supplier in contravention
of the provisions of the CGST Act, 2017 with intent to evade payment of tax, notice
in FORM GST MOV-10 proposing confiscation of the goods and conveyance
should be issued under section 130 of the CGST Act, 2017as clarified vide Para-2(1)
of CBIC’s Circular No.41/15/2018-GST, dated 13.04.2018.

(iv)  Where, at the initial stage of detection, the proper officer is of the opinion that
movement of goods is being effected to evade payment of tax (cases involving
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under-valuation and supply of goods not recorded in the invoice), he may directly
invoke section 130 of the CGST Act, 2017 proposing confiscation in the notice in
FORM GST MOV-10.

(v)  Section 129(1)(a) of the CGST Act, 2017 provides for penalty equal to two
hundred percent of the tax payable for release of the intercepted goods whereas
section 130 of the CGST Act, 2017 provides for levy of fine equal to market value of
goods less the tax chargeable thereon besides imposition of penalty in terms of
section 122 of the CGST Act, 2017. Thus, cases involving intent to evade payment of
tax attract higher payment in terms of fine and penalty as compared to the amount
of penalty payable in terms of section 129 of the CGST Act, 2017.

(vi)  Section 129 and section 130 of the CGST Act, 2017 contain provisions
governing levy of fine and/ or imposition of penalty only. Therefore, in cases
involvingevasion of tax by way of under-valuation or supply of quantity not
recorded in invoice, the proper officer should also recover the amount of tax
evadedbefore proceeding to release the goods on payment of penalty.

(vii) If movement of goods by a registered supplier also involves evasion of tax by
way of under-valuation and/ or quantity not recorded in the invoice and if such
goods are released after recovery of penalty from a temporary ID without recovering
the amount of tax evaded, it would be difficult to recover the tax evaded from the
registered supplier at a subsequent point of time as no case has been booked against
the GSTIN (of the registered supplier) who had issued the invoices and caused
movement of goods involving evasion of tax.

9. However, in the instant case tax amounting to Rs.13,645/- has since been
recovered alongwith interest and penalty equal to 15% of tax from the registered
supplier vide DRC-03 ARN AD080724000525A dated 02.07.2024 as the matter had
come to notice through the claim for refund.

10.  Thus, while dealing with cases of detention of goods in movement it should
be ensured that section 130 of the CGST Act, 2017 is applied in deserving cases
proposing confiscation of goods and tax not paid is recovered from the supplier
alongwith penalty in terms of section 122 of the CGST Act, 2017. Besides temporary
ID should not be created if the registered supplier of the goods issuing the invoices
has come forward to pay the penalty for release of the goods detained/ seized in
transit.

3 e 3 3 3 e 3 3 e b b N N AN

(The write-up is simply intended to share the personal experience of the writer
with the colleagues and the views expressed therein may not necessarily represent
the stand taken by him on the provisions of law in his official capacity.)
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