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WWWhhheeettthhheeerrr   ttthhheee   dddeeemmmaaannnddd   ppprrrooopppooossseeeddd   iiinnn   SSSCCCNNN   iiissssssuuueeeddd   uuunnndddeeerrr   SSSeeeccctttiiiooonnn   777444   ooofff   ttthhheee   
CCCGGGSSSTTT   AAAcccttt,,,   222000111777   cccaaannn   bbbeee   aaadddjjjuuudddiiicccaaattteeeddd   aaannnddd   cccooonnnfffiiirrrmmmeeeddd   bbbyyy   ttthhheee   

AAAdddjjjuuudddiiicccaaatttiiinnnggg   AAAuuuttthhhooorrriiitttyyy   uuunnndddeeerrr   SSSeeeccctttiiiooonnn   777333   ooofff   ttthhheee   AAAcccttt   
 

By – Sunil Kumar Verma, Superintendent, 
CGST & CX, Alwar 

 
 As per Section 75(2) (2) of the CGST Act, 2017, where any Appellate Authority 
or Appellate Tribunal or court concludes that the notice issued under sub-section (1) 
of section 74 is not sustainable for the reason that the charges of fraud or any willful-
misstatement or suppression of facts to evade tax has not been established against 
the person to whom the notice was issued, the proper officer shall determine the tax 
payable by such person, deeming as if the notice were issued under sub-section (1) 
of section 73.  Similar provisions are also available in the Central Excise Act, 1944, 
the Finance Act 1994 and the Customs Act, 1962. 

2. Before going in to the issue it appears essential to look into some of the 
definitions under CGST Act, 2017 

2(4)   “adjudicating authority” means any authority, appointed or authorised to 
pass any order or decision under this Act, but does not include the [Central Board of 
Indirect Taxes and Customs], the Revisional Authority, the Authority for Advance 
Ruling, the Appellate Authority for Advance Ruling, [The National Appellate 
Authority for Advance Ruling] [the Appellate Authority, the Appellate Tribunal and 
the Authority referred to in sub-section (2) of section 171]; 

2(8) “Appellate Authority” means an authority appointed or authorised to hear 
appeals as referred to in section 107; 

2(9) “Appellate Tribunal” means the Goods and Services Tax Appellate Tribunal 
constituted under section 109; 

The expression 'Court' is not defined in the CPC (Civil Procedure Code, 1908) 
nor in the General Clauses Act, 1897 however as per  the Indian Evidence Act 
1872 “Court” includes all Judges and Magistrates and all persons, except arbitrators, legally 
authorised to take evidence. 

Further,  limited meaning of  the term “court” has been provided in Para  2 of 
SCHEDULE III of the CGST, Act,2017  according to which   term “court “  includes 
District Court, High Court and Supreme Court. 

3. There are separate and exclusive provisions  to issue notice, determine the tax 
and issue the order  where  reason of fraud, or any willful-misstatement or 
suppression of facts to evade tax is found  as well as cases other than the reason of 
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fraud or any willful-misstatement or suppression of facts to evade tax as discussed 
below:- .  

(i) Where any tax has not been paid or short paid or erroneously refunded, or 
where input tax credit has been wrongly availed or utilised for any reason, 
other than the reason of fraud or any willful-misstatement or suppression 
of facts to evade tax, proper officer  shall serve notice  under Section 73(1) 
on the person chargeable with tax which has not been so paid or which 
has been so short paid or to whom the refund has erroneously been made, 
or who has wrongly availed or utilised input tax credit, requiring him to 
show cause as to why he should not pay the amount specified in the notice 
along with interest payable thereon under section 50 and a penalty 
leviable under the provisions of this Act or the rules made thereunder.  
The notice under Section 73(1) is to be issued at least three months prior to 
the time limit specified in sub-section (10) for issuance of order i.e. within 
three years from the due date for furnishing of annual return for the 
financial year to which the tax not paid or short paid or input tax credit 
wrongly availed or utilised relates to or within three years from the date of 
erroneous refund. 
 

(ii) Where  any tax has not been paid or short paid or erroneously refunded or 
where input tax credit has been wrongly availed or utilised by reason of 
fraud, or any wilful-misstatement or suppression of facts to evade tax, a 
notice is to be served  on the person chargeable with tax which has not 
been so paid or which has been so short paid or to whom the refund has 
erroneously been made, or who has wrongly availed or utilised input tax 
credit, requiring him to show cause  under Section 74(1) of the CGST Act, 
2017 as to why he should not pay the amount specified in the notice along 
with interest payable thereon under section 50 and a penalty equivalent to 
the tax specified in the notice. The notice under Section 74(1) is to be 
issued at least six months prior to the time limit specified in sub-section 
(10) for issuance of order i.e. within a period of five years from the due 
date for furnishing of annual return for the financial year to which the tax 
not paid or short paid or input tax credit wrongly availed or utilised 
relates to or within five years from the date of erroneous refund. 

4. In the Customs Act, 1962, the adjudicating Authority is permitted or 
authorized by the virtue of sub section (10B) of Section 28 if the charges of collusion or 
any willful mis-statement or suppression of facts to evade duty has not been established then 
to decide within normal period.  However, in the provisions related to Central Excise 
Act, Service Tax as well as CGST no such power or authority similar to Appellate 
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Authority or Appellate Tribunal or court has been provided to the Adjudicating 
Authority. Therefore, the adjudicating Authority under Central Excise Act, Service 
Tax or CGST is not permitted / empowered or authorised to decide the cases 
within normal period if extended period and charges of fraud or any willful-
misstatement or suppression of facts to evade tax is not established.  

4.1 This view can be conformed from combined comparison of the provisions 
reproduced in following table: 

Section 75 (2) of  
CGST Act, 2017 

Section 11 A(9) of  
Central Excise Act, 
1944 

Section 73 (2A) of  
Finance Act, 1994 

28(10B)  of Customs 
Act, 1962 

Where any 
Appellate 
Authority or 
Appellate Tribunal 
or court concludes 
that the notice issued 
under sub-section (1) 
of section 74 is not 
sustainable for the 
reason that the 
charges of fraud or 
any willful-
misstatement or 
suppression of facts 
to evade tax has not 
been established 
against the person to 
whom the notice was 
issued, the proper 
officer shall 
determine the tax 
payable by such 
person, deeming as if 
the notice were 
issued under sub-
section (1) of section 
73. 

Where any appellate 
authority or tribunal or 
court concludes that 
the notice issued under 
sub-section (4) is not 
sustainable for the reason 
that the charges of fraud 
or collusion or any wilful 
misstatement or 
suppression of facts or 
contravention of any of 
the provisions of this Act 
or of the rules made 
thereunder with intent to 
evade payment of duty 
has not been established 
against the person to 
whom the notice was 
issued, the Central Excise 
Officer shall determine 
the duty of excise payable 
by such person for the 
period of 5 [two years], 
deeming as if the notice 
were issued under clause 
(a) of sub-section (1). 

Where any appellate 
authority or tribunal or 
court concludes that the 
notice issued under the proviso 
to sub-section (1) is not 
sustainable for the reason that 
the charge of,—  
(a)  fraud; or  
(b)  collusion; or  
(c) wilful misstatement; or  
(d)   suppression of facts; or  
(e) contravention of any of the 

provisions of this 
Chapter or therules made 
thereunder with intent to 
evade payment of service 
tax,  

has not been established 
against the person chargeable 
with the service tax, to whom 
the notice was issued, the 
Central Excise Officer shall 
determine the service tax 
payable by such person for the 
period of thirty months, as if 
the notice was issued for the 
offences for which limitation of 
thirty months applies under 
sub-section (1). 

A notice issued under 
sub-section (4) shall be 
deemed to have been 
issued under sub-section 
(1), if such notice 
demanding duty is held 
not sustainable in any 
proceeding under this 
Act, including at any 
stage of appeal, for the 
reason that the charges 
of collusion or any wilful 
mis-statement or 
suppression of facts to 
evade duty has not been 
established against the 
person to whom such 
notice was issued and 
the amount of duty and 
the interest thereon shall 
be computed 
accordingly.] 
 

 

5. From the plain reading of provisions of Section 75 (2) of CGST Act, 2017 it is 
crystal clear that    only Appellate Authority or Appellate Tribunal or court may 
order or conclude incase the charges of fraud or any willful-misstatement or 
suppression of facts to evade tax is not established then proper officer shall 
determine the tax payable deeming as if the notice were issued under sub-section (1) 
of section 73 of CGST Act. Similar power has been vested by the legislature to 
Appellate Authority or Appellate Tribunal or court in the matter related to Central 
Excise, Service tax as well as Customs.  



Page 4 of 4 
 

6. In view of above, and for purpose of uniformity, removal of doubts (if any) as 
well as to safe guard the revenue where charges of fraud or any willful-misstatement 
or suppression of facts to evade tax is not established, adjudicating authority under 
CGST ACT may be vested power or author identical to Section 28 (10B) of Customs 
Act 1962 by amending Section 75(2) of CGST Act, 2017 and corresponding provisions 
of SGST or UT GST Act and or issuing clarification by the CBIC. 

Note:  

(i) The above views or opinions expressed in the content do not necessarily reflect 
those of the individual, Department or Government and it is not intended to be 
used for legal advice or professional advice. 

(ii) Thanks to Shri Umesh Kumar Agarwal, Superintendent for his support in 
preparation of this article.  

 
******************** 
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AAARRRTTT   OOOFFF   LLLIIISSSTTTEEENNNIIINNNGGG   
 

By – Arvind Singh, Additional Assistant Director, 
Centre of Excellence, NACIN, New Delhi 

 
Listening is the single most crucial skill in communicating and building your 
business, it increases productivity, boosts confidence and reduces errors. Listening 
can have numerous benefits, including making you popular, building your personal 
brand and expanding your relationship network. The importance of listening has 
been emphasised since ancient times.  The Greek philosopher Diogenes once said,  
 
“We have two ears and one tongue so to listen more and talk less” 
 
In fact, researchers estimate that we only remember 25–50% of what we hear. So, 
why is listening in danger of extinction? According to Seth Horowitz, an auditory 
neuroscientist from Brown University,  

 
“Listening is a skill we’re in danger of losing in a world of digital distractions and 
information overload.”  
 
 
Why be a good listener 
 
Listening is the gateway to learning. It opens up new avenues of growth and 
knowledge. The lesson gained through careful listening is sticky and long-lasting. 
People who listen well are liked and admired. It’s easier and more fruit to talk to 
such people. Because they listen well, they give you better advice and solution. 
These are the people you can count on. These are the people you can look for 
valuable advice. Listening makes you calm and considerate.  
 
Listening versus hearing  
 
In order to get the most out of the information we are presented with, we have to 
make sure we are always listening and not just hearing.  So, what is the difference 
between listening and hearing? There are many differences.  
 
Listening is something altogether different from hearing, an unintentional (or 
possibly intentional) experience of one of your senses at work. What we hear may or 
may not become a part of us over time. Yet, what we truly listen to soaks into us at 
that very moment. Hearing is the act of perceiving and receiving sound; it’s the use 
of one of your senses. Listening, on the other hand, is the act of hearing a sound and 
understanding what you hear. Hearing is easy.  You just cannot control what your  
ears catch. Listening is harder. When you are listening, you are consciously choosing 
what you want to hear. Listening is a choice. Listening requires the willingness to 
focus and the act of providing your full attention. Listening requires engagement 
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and may require follow-up questions for full clarity and visibility. Listening is an art, 
requiring practice, skill, spirit, and inspiration.  
 
Are you listening? 
 

- You probably aren’t listening if you are multi-tasking — texting, checking emails, 
listening to music and reading.  

- You probably aren’t listening if you can only remember the main idea but cannot 
remember details of the conversation. 

- You probably aren’t listening if all of your responses are neutral. If you do have 
questions or feedback, you are more likely to remember the conversation as it relates 
to you. 

- You probably aren’t listening if you leave the conversation with the same 
information you started with. 
 
How to improve skill of listening?  
 
There are a few simple things that you can do to improve your skill of listening.  
1. Pay attention- Be attentive, but relaxed, face the speaker, maintain eye contact and 
listen to the words and try to picture what the speaker is saying. 
2. Use Non-verbal cues- Pay attention to what isn't said—to nonverbal cues. 
3. Keep the conversation alive- Ask questions only to ensure understanding. 
4. Keep the speaker on track- Give the speaker regular feedback but wait for the 
speaker to pause to ask clarifying questions. 
5. Avoid judgement- Keep an open mind. 
6. Don't interrupt and don't impose your "solutions." 
 

******************** 

 


