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Drafting A Show Cause Notice

By - Devi Dutt Sharma, Superintendent,
CGST & CX, Alwar

Raising a demand based on the Charging Section under Service Tax Regime
[Rovalty Case] and Raising a demand of ITC wrongly availed based on Section 16
of the CGST Act

A show cause notice, whether in GST or in the earlier regime of central excise or service tax,
is issued for seeking explanation of the taxable person regarding the proposal to demand the
tax not paid or short paid or ITC wrongly availed. Tax is levied by the statute which
includes the governing Act and Notification issued thereunder. A clear picture of the charge
of tax sometimes also depends upon the attendant rules and circulars on the subject issue.
Finally, if there is an exemption from the levy of tax by way of an exemption notification no
tax can be levied upto that extent.

A. Charging Section vis-a-vis Exemption Notification

2. Sometimes there may be situations where it may be somewhat difficult to bring out
the provisions of the taxing statute sequentially while the provisions of the exemption
notification may be so obvious that it may seem to be easier to describe the charge of tax by
saying that the same is out of the scope of exemption. There lies the trap where a show cause
notice may be held by the higher judicial for a as not being based on the provisions
governing taxability. One such case noticed recently is the case involving charge of service
tax on royalty for the period commencing from 01.04.2016 which has been decided against
the department by the Hon'ble CESTAT, South Zonal Bench, Chennai vide Final Order
dated 09.01.2024 in Service Tax Appeal No. 41666 of 2018 filed by M/s Oil and Natural Gas
Corporation Limited against the Commissioner of GST and Central Excise, Puducherry.

B. CESTAT’s Observations in Royalty Case

3. The subject of this article “Raising a demand based on the Charging Section under
Service Tax Regime” is inspired from some observations in the said Final Order which read
thus:

Para-9: “Again, at this juncture, the argument put forward by the Ld. Counsel that
the department has sought to create a charge of tax on the basis of a delegated
legislation, (i.e. on the basis of the Mega Exemption Notification 25/2012, as
amended by notification 22/2016 dt.13.4.2016) acquires significance.

XXXX Though it is contended by department that the activity of 'grant of lease' for
mining right falls within the definition of service under Section 65B (44), the
demand is raised alleging that it falls within S1.No.61 (introduced w.e.f 13.4.2016)
and that the activity is an assignment of right to use natural resources.”

Para-10: “The larger Bench of the Tribunal analysed the issue as to whether an
exemption notification can create duty liability. The Tribunal held that an
exemption notification clearly is not a charging provision and it cannot be
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interpreted so as to create a duty liability where none existed under the tariff
entry.”

Para-11: “The demand raised is indeed on the basis of S1.No.61 of the exemption
notification. Para 15 of the SCN also would show that the demand has been
raised on the basis that the royalty which is paid periodically is not exempted
from service tax. The argument put forward by the Ld. Counsel that the liability
is derived on the basis of an exemption notification and not charging provision
is not without substance.”

(Emphasis supplied)

C. CESTAT’s Judgment in Rovyalty Case

4. The demand of service tax on royalty in the above said case of M/s Oil and Natural
Gas Corporation Limited has been set aside by the Hon’ble Tribunal mainly on the
following two grounds:-

(1) As held by Hon'ble Supreme Court in the case of India Cement Limited [1990 AIR
85], that royalty is a tax and not consideration for services, we find that the demand of
service tax on royalty is not sustainable.

(ii) The demand raised is indeed on the basis of Sl. No. 61 of the exemption notification
and an exemption notification clearly is not a charging provision and it cannot be
interpreted so as to create a duty liability where none existed under the tariff entry.

D. Historical Context

5. In the instant case the first argument that “royalty is a tax” is presently under
consideration (review) before Hon'ble Supreme Court by way of a reference made to a Nine-
Judge Bench in the case of Mineral Area Development [(2011) 4 SCC 450] vide decision
dated 30.03.2011 wherein it was observed that a Five- Judge Bench by its judgment dated
15.01.2004 in the case of State of West Bengal vs. Kesoram Industries Limited and Others
[AIR 2005 SC 1646] held that royalty is not a tax but the said judgment dated 15.01.2004 was
in conflict with the judgment dated 25.10.1989 of a Seven-Judge Bench in the case of India
Cement Limited vs. State of Tamil Nadu [1990 AIR 85] wherein it was held that royalty is a
tax. The five-judge Bench of Hon'ble Supreme Court in Kesoram Industries attributed the
finding of Hon'ble Supreme Court in India Cements Limited qua royalty being in the
nature of tax to a “typographical error” and “stenographer’s devil” and accordingly
proceeded to depart from the law laid down by the Seven-Judge Bench in India Cement
Limited.

E. Reference to 9-Judge Bench

6. The reference to 9 Judge Bench concerns the conflict between 7 Judge Bench and 5
Judge Bench with regard to the finding as to whether “royalty is a tax” or otherwise. The
reference made in the year 2011 is pending at the stage of final decision by Hon’ble Supreme
Court as the 9-Judge Bench has completed the hearings in the month of March 2024 and
judgment has been reserved on the question as to “whether the royalty payable on
minerals is a tax under the Mines and Minerals (development and Regulation) Act, 1957,
and if only the Centre is vested with the power to levy such extraction or States also have
the authority to impose levies on mineral bearing land in their territory”.
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F. The Problem- Taxability based on charging section

7. If the Nine-Judge Bench holds that royalty is not a tax, the first issue shall stand
settled in favour of the department but still the second issue may still pose difficulties
because a demand has to be certainly based on charging section and not derived on the basis
of an exemption entry.

G. Taxability of royalty as consideration for services provided or to be provided

8.1. In the negative list regime of taxation of services effective from 01.07.2012, every
service is taxable unless included in the negative list of services. However, service has been
defined as an “activity” carried out “by a person”“for another”“for consideration”. So far as
“assignment of right to use natural resources” is concerned the same is an activity carried
out by the Government for the persons whom the rights are assigned and royalty is charged
from them as consideration.

8.2.  The said activity had always been a service since 01.07.2012 but the same was not
taxable until 01.04.2016 because the negative list of services included in section 66D(a) of the
Finance Act, 1994 an entry titled “services provided by Government” with an exception
carved out as “support services provided to business entities”. Thus, except “support
services provided to business entities” all other services provided by Government to
business entities were out of the purview of taxation because of their coverage by negative
list of services and assignment of right to use natural resources was one such service.

8.3.  The situation changed with effect from 01.04.2016 with substitution of the words
“any service” for the words “support services” in the exception carved out in the negative
last entry in clause (a) of section 66D. Thus, all services provided by Government to business
entities became taxable by virtue of their exclusion from the negative list of services.

8.4.  However, since the exception was redrafted with effect from 01.04.2016 tax could not
have been logically imposed upon the services provided before that date. If any assignment
of right had already been made before 01.04.2016, the One-Time Charge payable, in full
upfront or in installments for such assignment was the consideration against the services
which stood provided before 01.04.2016. Thus, in order not to levy service tax on such one
time charge received after 01.04.2016 for the assignment already made before 01.04.2016,
exemption entry 61 was inserted in Notification No. 25/2012-Service Tax, dated 20.06.2012.

H. Perfect Narration of Taxability in the SCN

9. Logically it is only the One-Time Charge for assignment done from 01.04.2016
onwards or the periodical charges for the period starting from 01.04.2016 which are taxable.
However, such taxability cannot be deduced from the exemption entry rather it has to flow
from the charging sections as explained in the table below:-

Sections Explanation

Definition of Service- Section | Assignment of right to use natural resources is
65B(44): such an activity.

Any activity carried out by a person
for another for consideration is a
service
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Definition of Taxable Service:
Ay service on which service tax is
leviable under Section 66B

All services are liable to tax unless covered by
negative list.

Levy of Tax- Section 66B:
There shall be levied a tax on all
services except those mentioned in
negative list [Section 66D].

Assignment of right to use natural resources was
not covered in the exception of Negative List
until 01.04.2016 when “support services provided
to business entity” were covered in the exception.
Thus, the service was covered in the negative list
until 01.04.2016.

Negative List of Services: Section
66D

Negative List of Services covers “All
services provided by Government”
except “any service provided to
business entity” [w.e.f. 01.04.2016]

‘Any service provided to business entity” includes
‘assignment of right to use natural resources” and
when the same was covered under the exception
to the negative list, the same became taxable since
01.04.2016.

Consideration as Royalty:

One-Time Charges Received after
01.04.2016 for the services provided
before 01.04.2016

Since the service was not taxable until 01.04.2016
no tax was leviable on One Time Charges payable
for the assignment done before 01.04.2016.

Exemption Entry 61 of N/No.
25/2012-ST:
One-Time Charges paid after

01.04.2016, whether in full upfront or
in installments, for the assignment
done before 01.04.2016

Since the service was not taxable until 01.04.2016,
One Time Charges received for the service
provided [assignment made] before 01.04.2016
can not be taxed even if received after 01.04.2016.
Thus, the same have been exempted vide the said
Entry SI. No. 61.

1. Taxability of Rovyalty

10. Thus, the taxability of royalty paid as consideration against the activity of
“assignment of right to use natural resources” flows from its coverage under the definition
of a service under Section 65B(44) and taxable service under Section 65B (51) and also
because of the activity being out of Negative List under section 66D by virtue of its coverage
under the exception to clause (a) of the Negative List in Section 66D. Accordingly, the
assignment made after 01.04.2016 or the periodical services provided after 01.04.2016 are
taxable in view of these provisions and the exemption provided by entry 61 as aforesaid has
nothing to do with such taxability. Narration of the taxability of service in the manner
aforesaid brings home the point and the possibility of the demand being set aside by the
Courts on the ground of lack of taxability can be ruled out.

]. Applying the principle to GST- Cases of ITC availed wrongly

11.1. Under the GST regime there are cases of wrong availment of Input Tax Credit where
demands are being raised on the basis of difference between the amount of ITC availed as
per GSTR-3B returns and the amount of ITC auto-drafted in GSTR-2A statement. Normally
the allegation in such cases in the show cause notices is that since the amount of ITC availed
in GSTR-3B is in excess of that available in their GSTR-2A the taxable person has availed the
ITC wrongly. However, the taxable persons have challenged such allegations on the ground
that the law, until amendment w.e.f. 01.01.2022, does not require that the ITC availed should
be available in their GSTR-2A. It has been also argued that there are only four conditions
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mentioned in sub-section (2) of section 16 of the CGST Act, 2017 and none of them provides
that ITC should be available in GSTR-2A statement.

11.2.  Thus, where the ITC is not available as per the GSTR-2A,the allegation in the show
cause notice or the finding in the order-in-original needs to be drafted in a manner which is

consistent with the conditions as provided under section 16 of the CGST Act, 2017.

K. Conditions under section 16 of the CGST Act, 2017

12. There are found conditions as prescribed under sub-section (2) of section 16 of the
CGST Act, 2017 which have to be satisfied for availing ITC of the tax paid by the supplier on
the inward supplies to the taxable person. These conditions are as follows:-

(A) Section 16(2)(a): He is in possession of a tax invoice;

(B) Section 16(2)(b): He has received the goods or services;

(C) Section 16(2)(c): The tax charged in respect of such supply has been actually paid to the
Government; and

(D) Section 16(2)(d): He has furnished the return under section 38.

L. Concept of ITC

13. Theoretically these conditions do not prescribe that the ITC availed should be auto-
populated in the GSTR-2A statement of the taxable person. However, there is a condition to
the effect that the tax charged in respect of such supply has been paid to the Government.
The said condition is also sometimes challenged as being unconstitutional on the ground
that a taxable person in not in a position to ascertain as to whether the supplier has paid tax.
However, the following analysis would explain the logic for the said condition:-

(A)  Input tax credit is basically the amount of tax that has already been paid to the
Government by the supplier at the time of inward supply to the taxable person;

(B) If the taxable person utilises the said inward supply for making another outward
supply by way of trading or after manufacture it is only the outward supply by such taxable
person which goes into consumption by the consumer and the inward supply to the taxable
person stands merged in such outward supply;

(C©)  Thus, tax paid on the inward supply needs to be adjusted (set off) at the time of
making payment of tax by the taxable person so that the consumer has to pay the
consumption tax only on the ultimate value of supply consumed by him;

(D)  That is the concept of ITC and, thus, for the purpose of allowing ITC it is necessary
that the tax involved in the inward supply has been paid to the Government otherwise there
will be no amount of tax available with the Government for allowing ITC; and

(E) The aforesaid logic also addresses the argument concerning constitutional validity of
the said condition to the effect that tax has been paid to the Government.

M. Flow of Credit

14. In the matter of availment of input tax credit, following is the sequence of flow of

credit:-

(A)  The supplier of goods or services to the taxable person is required to furnish the

details of outward supplies of goods or services or both made during a tax period

electronically through the common portal in FORM GSTR-1 to be filed by the prescribed

date in terms of the provisions of Section 37 of the CGST Act, 2017 read with Rule 59 of the
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CGST Rules, 2017 and such a filing created the liability to pay tax which is paid in GSTR-3B
return;

(B) Such details of outward supplies made by the supplier of goods or services to the taxable
person and shown in the supplier’s return in FORM GSTR-1 are shown as auto-populated
details of inward supplies and input tax credit in FORM GSTR-2A and made available to the
taxable person electronically through the common portal in terms of Section 38 of the CGST
Act, 2017 read with Rule 60 of the CGST Rules, 2017;

(C) Hence, the auto-drafted details of inward supplies and input tax credit in FORM GSTR-
2A of the taxable person shows the details of inward supplies on which the supplier has
accepted liability and has paid tax; and

(D) Based on the information available in the return in FORM GSTR-2A, it can be
ascertained that the tax charged in respect of such supply has been actually paid to the
Government and absence of such details leads to the conclusion that tax has not been paid to
the Government and, thus, the allegation.

N. Non-fulfillment of relevant condition

15. Thus, in a case where the amount of ITC availed in GSTR-3B is more than the ITC
available in GSTR-2A it logically follows that the tax has not been paid by the supplier to the
Government and the taxable person has failed to fulfill the condition provided under clause
(c) of sub-section (2) of section 16 of the CGST Act, 2017 and accordingly, the availment of
ITC would be irregular.

O. Outer limitation of time for taking ITC

16. The outer limitation of availing ITC for a given financial year is the due date of filing
GSTR-3B return for the tax period September following the end of the financial year. Thus, it
follows that the conditions as prescribed under sub-section (2) of section 16 of the CGST Act,
2017 should also be satisfied before the said outer limitation of time. Merely taking the credit
before the outer limitation of time would not be sufficient until all the prescribed conditions
are satisfied before the said limitation. Hence, if a supplier pays tax after the said date or
files his GSTR-1 return after the said date resulting in auto-population of the ITC in the
GSTR-2A of the taxable person after expiry of the said limitation period, the condition of tax
payment has not been satisfied before the outer limitation of time and accordingly, ITC
would not be available in such cases owing to non-fulfillment of the relevant conditions for
taking ITC within the prescribed period of time.

P. Conclusion

17. Thus, it can be concluded that while drafting a show cause notice or order-in-
original, the logical reasoning as discussed above should be carefully incorporated with the
narration of facts so as to bring home the charges perfectly.
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(The write-up is simply intended to share the personal experience of the writer with the colleagues and the
views expressed therein may not necessarily represent the stand taken by him on the provisions of law in his
official capacity.)
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Proper Officer and Monetary Limits Under Section 73 & 74 of
the CGST Act, 2017

By - Devi Dutt Sharma, Superintendent,
CGST & CX, Alwar

(Whether the monetary limit of Rs. 20 Lakh for IGST or CGST & IGST taken
together would also include demand of SGST or the demand of SGST can be over
and above the monetary limit of Rs. 20 Lakh)

Circular No. 31/5/2018- GST, dated 09.02.2018 issued by the CBIC prescribing the
monetary limits for different levels of officers prescribes the monetary limits for raising
demand of IGST, CGST or IGST and CGST taken together but the same does not prescribe
monetary limit for raising demand of SGST, whether alone or in combination with CGST
alone or both CGST and IGST.

2. The question that arises, therefore, is as to whether the demand of SGST which is
normally equal to the amount of demand of CGST would be over and above the monetary
limit of Rs. 20 Lakh/ Rs. 2 Crore or the demand of SGST will also be counted against the
upper limit of Rs. 20 Lakh/ Rs. 2 Crore prescribed for IGST and CGST taken together. The
relevant provisions are being discussed hereinafter.

A. Demand of tax or ITC

3. Sections 73 and 74 of the CGST Act, 2017 require issuance of a show cause notice by
the “PROPER OFFICER” to the person chargeable with tax seeking his explanation as to
why he should not pay the amount of tax not paid or short paid or erroneously refunded or
input tax credit wrongly availed or utilized as specified in the notice.

B. Definition of Proper Officer

4. Section 2 of the CGST Act, 2017, in clause (91), provides that “Proper Officer” in
relation to any function to be performed under this Act, means the Commissioner or the
officer of the Central Tax who is assigned that function by the Commissioner in the Board.

C. Assignment of functions

51.  In exercise of the powers conferred by clause (91) of section 2 of the CGST Act, 2017
read with Section 20 of the IGST Act and subject to sub-section (2) of section 5 of the CGST
Act, 2017, the Board, vide Circular No. 3/3/2017- GST, dated 05.07.2017, has assigned the
officers of different classes, the functions as the proper officers in relation to various sections
of the CGST Act, 2017 or the rules made thereunder.

5.2.  Initially, vide the said circular dated 05.07.2017, Deputy/ Assistant Commissioner of
Central Tax were assigned the functions under sub-sections (1), (2), (3), (5), (6), (7), (9) and
(10) of section 74 whereas the function under sub-sections (1), (2), (3), (5), (6), (7), (9) and (10)
of section 73 were assigned to Superintendent of Central Tax. However, through a
subsequent circular No. 31/5/2018- GST, dated 09.02.2018,it was decided by the Board that
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Superintendents of Central Tax shall also be empowered to issue show cause notices and
orders under section 74 of the CGST Act. Accordingly, a new entry was added to the item at
SlI. No. 4 of the Table on page number 3 of Circular No. 3/3/2017-GST dated 05.07.2017 by
which the functions under section 74 earlier assigned to the Deputy/ Assistant
Commissioner were transferred to the Superintendent of Central Tax.

5.3.  Since all the functions under section 73 and 74 have been assigned through the said
circular to Superintendent of Central Tax alone, it has been further provided in the said
circular dated 09.02.2018 that in light of sub-section (2) of section 5 of the CGST Act, an
officer of central tax may exercise the powers and discharge the duties conferred or imposed
under the CGST Act on any other officer of central tax who is subordinate to him and
accordingly, all officers up to the rank of Additional/Joint Commissioner of Central Tax are
assigned as the proper officer for issuance of show cause notices and orders under sub-
sections (1), (2), (3), (5), (6), (7), (9) and (10) of sections 73 and 74 of the CGST Act. Further,
they have been so assigned under the IGST Act, 2017 as well, as per section 3 read with
section 20 of the said (IGST) Act.

D. Monetary Limits Prescribed- IGST & CGST

6. The said circular dated 09.02.2018 further provides that for optimal distribution of
work relating to the issuance of show cause notices and orders under sections 73 and 74 of
the CGST Act and also under the IGST Act, monetary limits for different levels of officers of
central tax are prescribed by the Board, in pursuance of clause (91) of section 2 of the CGST
Act read with section 20 of the IGST Act, as follows:-

Tax Type/ Superintendent AC/DC of CGST ADC/]JC of
Level of Officer of CGST CGST
Demand of IGST | Upto Rs.20 Lakh | More than Rs. 20 Lakh and | More than Rs. 2
alone upto Rs. 2 Crore Crore

Demand of CGST | Upto Rs. 10 Lakh | More than Rs. 10 Lakh and | More than Rs. 1
alone upto Rs. 1 Crore Crore

Demand of IGST | Upto Rs.20 Lakh | More than Rs. 20 Lakh and | More than Rs. 2
alongwith demand of upto Rs. 2 Crore Crore
CGST

7. The said circular does not prescribe the monetary limit for demand of SGST. Ideally
in pursuance of clause (91) of section 2 of the CGST Act read with section 20 of the IGST Act,
the Board is empowered to specify proper officer or prescribe monetary limit for the matters
relating to CGST and IGST only. However, section 6 of the CGST Act, 2017 covers the
situation by empowering officers of CGST to issue orders under the SGST Act.

E. Provisions concerning SGST in the CGST Act

8.1.  Section 6 of the CGST Act, 2017 provides in clause (a) of sub-section (2) that where
any proper officer issues an order under this Act, he shall also issue an order under the State
Goods and Services Tax Act or the Union Territory Goods and Services Tax Act, as
authorised by the State Goods and Services Tax Act or the Union Territory Goods and

Page 2 of 4



Services Tax Act, as the case may be, under intimation to the jurisdictional officer of State tax
or Union territory tax.

8.2.  Section 6 of the Rajasthan GST Act, 2017 provides in sub-section (1) that the officers
appointed under the Central Goods and Services Tax Act are authorised to be the proper
officers for the purposes of this Act, subject to such conditions as the Government shall, on
the recommendations of the Council, by notification, specity.

8.3.  Thus, by operation of the said sections 6 of both the CGST Act and the SGST Act, the
proper officers declared under the CGST Act, 2017 vide CBIC’s Circular No.31/5/2018- GST,
dated 09.02.2018 have the powers to raise demands and pass orders in respect of State Tax as
well.

F.1. Analysis- Monetary limit of demand of CGST and SGST only

9.1.  Ascan be seen, monetary limit for demand of IGST is the highest amount of demand
that an officer is empowered to adjudicate. Thus, a Superintendent is empowered to
adjudicate demand of not more than Rs.20 Lakh. Similarly, an AC/ DC is empowered to
adjudicate demand of upto Rs. 2 Crore.

9.2.  One more point worth noting is that IGST in itself is not an independent tax rather it
is the aggregate of CGST and SGST where the destination State of supply is other than the
Origin State of supply. Thus, factually the monetary limit of IGST of Rs. 20 Lakh/ Rs. 2
Croreis composed of CGST of Rs. 10 Lakh/ Rs. 1 Crore and SGST of Rs. 10 Lkah/ Rs. 1
Crore.

9.3.  Further, since in terms of section 6(2)(a) of the CGST Act, the proper officer under the
CGST Act has also to pass orders under the SGST Act it follows that demand of SGST equal
to CGST will also have to be adjudicated while adjudicating the demand of CGST.

9.4. It is perhaps for this reason that the monetary limit for demand of CGST alone has
been kept at Rs. 10 Lakh/ Rs. 1 Crore only so that by addition of the demand of equal
amount of SGST the aggregate of CGST and SGST does not cross the upper limit of Rs. 20
Lakh/ Rs. 2 Crore prescribed for demand of IGST. Thus, monetary limit of demand of SGST,
whether alone or in combination with CGST, would be Rs. 10 Lakh/ Rs. 1 Crore.

F.2. Analysis- Monetary limit of composite demand of IGST, CGST and SGST

10.1. There are three factors worth noting in this regard as follows:-
(i) Monetary limit of adjudication of demand of IGST alone is Rs. 20 Lakh/ Rs.2 Crore;

(if) Monetary limit of demand of CGST alone is Rs. 10 Lakh/ Rs. 1 Crore; and

(iif) Monetary limit of demand of CGST and IGST taken together is Rs. 20 Lakh/ Rs. 2 Crore
which is equal to the upper limit in case of demand of IGST alone.

10.2.  From the said three factors, the following conclusions can be drawn:-
(i) Monetary limit of demand of SGST alone or in combination with CGST will be equal to
CGST i.e. Rs. 10 Lakh/ Rs. 1 Crore only; and
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(if) Monetary limit of all the three taxes taken together can not exceed the upper limit of Rs.
20 Lkah/ Rs. 2 Crore.

10.3. Thus, the amount of demand of SGST will also have to be counted against the upper
limit of Rs.20 Lakh or Rs.2 Crore, as the case may be. Accordingly, in case of demand
involving IGST, CGST and SGST, the upper limit of aggregate of the three taxes would be
Rs. 20 Lakh or Rs. 2 Crore but the demand of CGST alone or SGST alone can not exceed the
limit of Rs.10 Lakh in each case. Consequently the portion of demand of IGST would be the
amount remaining after counting the demand of CGST and SGST taken together.

G. Demand of SGST amounting to Rs. 10 Lakh in addition to Rs. 20 Lakh

11.1. Thus, it would be incorrect to infer that since a Superintendent is empowered to raise
aggregate demand of Rs. 20 Lakh of IGST and CGST taken together which can include
demand of Rs. 10 Lakh of CGST, he is also empowered to raise demand of SGST amounting
to Rs. 10 Lakh equal to the demand of CGST in addition to the upper limit of Rs. 20 Lakh for
IGST and CGST taken together.

11.2. As per the circular dated 09.02.2018, the upper limit of adjudication for a
Superintendent is Rs. 20 Lakh only as has been prescribed for cases involving IGST only
and, therefore, the upper limit of Rs.20 Lakh for IGST and CGST taken together would also
have to be construed as the upper limit for cases involving IGST, CGST and SGST taken
together.
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(The write-up is simply intended to share the personal experience of the writer with the colleagues and
the views expressed therein may not necessarily represent the stand taken by him on the provisions of
law in his official capacity.)
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Accurate Intelligence Passed On to COIN, New York - Pages
from my DRI dairy

By — Mukesh Bihari Pathak, Superintendent,
CGST & CX, Jaipur

An intelligence was received on 12.10.2010 that a consignment of prohibited drug
namely ‘Ketamine’ was being attempted to be exported to Canada based consignee. The
consignment of drug had been concealed in miscellaneous goods by a Delhi based exporter,
named M/s Rizwan Exports, Delhi against Shipping Bill No.1653146 dated 11.10.2010
through ICD - Tughkalabad, New Delhi (in short - ICD - TKD).

2, It was confirmed that the said consignment had arrived at ICD - Tughkalabad.
Accordingly, a team of DRI Officers including myself reached ICD, Tughakalabad.We
collected all the relevant papers of FCL Cargo pertaining to said Shipping Bill including
invoice and packing list. From the papers, it revealed that the said consignment consisted of
various items like Agarbatti, Gangajal, Mehit Masala, Ladies Saree, Pooja Shawl, Chunari,
Chandan Powder, Kapoor, Dhoop etc and the said consignment was being exported to M/s
Madvi Musical & Pooja Centre, Ontario, Canada. The total declared cost of consignment was
approx. Rs. 14 lakh. We asked Customs Officers posted at ICD - TKD to examine the said
consignment in presence of DRI officers. Shri Rizwan Ahmad, Proprietor of the said
exporting firm was called upon to present at ICD-TKD for examination of the said export
consignment. During the course examination, each packet was opened & examined in
presence of Shri Rizwan Ahmad and nothing offending was found till packet Sl. No.89 but in
Package Sl. No.9o to 96, white colour powder in white colour polythene found concealed in
Sarees & old used clothes. All the remaining packets from Sl. No. 97 to263 were also opened
& examined but they were found contained the declared items. The gross weight of white
colour powder/granules was 101.4 Kgs. Shri Rizwan Ahmad stated that the said white colour
powder/granules was ‘Ketamine’.

3. On being asked about permission to export the said consignment of ‘Ketamine’ as
required under DGFT Notification No.67 (RE-2007)/2004-2009 dated 27.12.2007 issued
under the provisions of Foreign Trade (Development & Regulation) Act, 1992, Shri Rizwan
stated that he did not have any such permission to export the said consignment of ‘Ketamine’.

4. The said consignment of Ketamine weighing 101.4 Kg was found liable to confiscation
under proviso to Section 113 (d) (e ) (f) and Section 118(b) and 119 of the Customs Act, 1962.
Accordingly, the said consignment was seized alongwith packing materials by the DRI
Officers under proper Panchnama Proceedings.

5. Further, it was gathered that another consignment of 100 Kgs. of ‘Ketamine’ had
already been exported from Ludhiana to Toronto (Canada) by the same group. The
intelligence was shared with senior officers of DRI-DZU, New Delhi who actively passed on
the intelligence to COIN, New York. The officer posted at COIN, New York immediately
conveyed the intelligence to Canada Border Services Agency (CBSA). The officers of CBSA
hold the consignment exported by Calcutta Music House, Jallandhar consigned to Madhvi
Musical & Puja Cener, Ontario (Canada) and found approx 100 Kgs of ‘Ketamine’. The said
dedicated work was appreciated by DGRI. Further, Mr M Subramanyam, Consul (Trade),
Consulate General of India, New York through fax message dated 15.10.2010 had
commended in following manner:

“All the available details were immediately passed on to the officials of CBSA. Further,
we kept feeding the Agency with fresh details as and when they were received. A little more



delay in passing on intelligence would have entailed the importer taking delivery of the
container. I was also informed by CBSA Officials that the said container had been
X-rayed at Montreal before it reached Toronto by rail and thy found no
discrepancies. However, on examination of the container today, they found
about 100 Kgs. Of Ketamine in four bags of 25 Kgs. Each amidst musical
instruments.

CBSA Officials have appreciated the intelligence passed on to them and further
conveyed that this case underscores the importance of effective international cooperation in
controlling drug smuggling.”

6. My little efforts had achieved the goal with the help of team of DRI, the officers
posted at ICD-TKD, my senior officers who had immediately passed on the intelligence to
COIN- New York and the officer posted at COIN further conveyed the same to CBSA without
lapse of moments. Each and every officer in the chain put their all out efforts in seizure of a
huge consignment of ‘Ketamine’ which might have been released if there was any weak link
of the chain.

Message: Try to gather additional inputs during the course of processing and developing
intelligence that can give additional laurels to our department. We must put all
out efforts with optimist view that we can hold/seize the consignment even that
have left our jurisdictional territory. Yours such kind of efforts would be
recognized by the department and may be appreciated by the international
agencies.
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